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Mayor’s & Manager’s Letter 

 

The letter submitting application will be inserted upon Council’s Authorization to submit Plan 

after Public Hearing to be held on Friday, May 2, 2014, and Council’s adoption of an 

authorizing ordinance on Tuesday, May 20, 2014, after public comment and second reading 

of said ordinance. 
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Municipal Home Rule Pilot Program Phase II 
APPLICATION 

SECTION I:  APPLICANT INFORMATION 

A. General Information 

Name of Municipality:  City of Morgantown 

Certifying Official:  Jeff Mikorski Title: City Manager 

Contact Person: Jeff Mikorski Title: City Manager 

Address: 389 Spruce Street 

City, State Zip: Morgantown, WV 26505 

Telephone Number: 304-284-7405 Fax Number: 304-284-7430 

Email Address: jmikorski@cityofmorgantown.org 

2010 Census Population:29,660 

A. Municipal Classification 

 

           □ Class I         ■ Class II         □ Class III         □Class IV 

B. Category of Issues to be Addressed 

 
             ■ Tax       ■ Organization       ■ Administration       □ Personnel 

 

SECTION II: Narrative 

Specific state laws, policy, acts, resolutions, rules or regulations that are preventing the 

municipality to carry out duties in the most cost effective, efficient, and timely manner. 

 

Specific problem(s) created by the laws, policies, acts, resolutions, rules or regulations. 

 

Proposed solutions(s) to the perceived problem(s), including all proposed changes to law, 

policies, acts, resolutions, rules or regulations.  Categorize and include: 

1.) Proposed solution(s) in one of the four areas 

(tax/administrative/organization/personnel) 

2.) Estimate(s) for proposed solution(s) and how the fiscal impact was determined. 

Example: Estimated reduction of administrative time and costs = X. Please attach 

the worksheet or formula used to determine “X” amount. 

     See attached Section II. 

 

SECTION III: AFFIDAVITS 

Hearing Mandate Verification 

Publication Mandate Verification 

Ordinance Authorizing Submission of Plan 

Fiscal Impact Worksheets/Formulas 

Feasibility Study (if taxes are proposed) 

Attorney’s Opinion (application complies with statutory requirements     

 See attached Section III. 
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Executive Summary 

The City of Morgantown, “A City of Distinction,” is the County seat of Monongalia 
County located along the Monongahela River and close to the Pennsylvania border in 

the north central part of West Virginia. 

Morgantown offers mountains of opportunity for business development and expansion. 
This is one of the major growth areas in the State. Morgantown continues to grow and 
develop in many areas including housing, manufacturing, research, and  commercial 
sectors. Morgantown shows continued population growth for the last 20 years, and is 
located in one of the fastest growing counties in the State.  Morgantown and 
Monongalia County have consistently seen some of the lowest unemployment rates in 
the state. 

The City of Morgantown, and the surrounding area, continues to grow and develop 
along with West Virginia University’s campus and student enrolment. The City’s 
population in the 2010 census grew to 29,660 and the University enrolment in 2010 
grew to 27,704 not including the thousands of faculty and staff members that are 
employed (basically doubling the size of the City). Along with students, the City is the 
destination for thousands of visitors to the University, the Hospitals, and other major 
events. With this growth, come many challenges. All totaled, estimates show that the 
City of Morgantown services support an average daytime population of at least 70,000 

people living, working, and being educated in City limits.  

The City’s tax base has not increased enough to support additional operational costs or 
significant increases in employees to provide services to the residents, increased 

students, faculty, staff, and visitors to provide a consistent quality service level.  

New and expanding commercial developments surrounding the City have become 
alternative locations for businesses to locate that once would have been in the City, 

increasing the City’s tax base and contributing to the infrastructure and service level. 

High density student neighborhoods and late night entertainment venues in the City 
create situations that call for increased City services and additional resources to protect 
everyone.  The current tax base does not allow for the additional services and resources 

needed. 

As a result, the maintenance of roads, trails, parks, City facilities, and City equipment 
has been delayed or reduced for years and the quality of life in the City has been 
impacted by these challenges. In many cases, the City is restricted by State laws that 
prevent the City from making changes that can deal effectively with the impact from 
these challenges.  The City of Morgantown believes that the solutions identified in this 
proposed Home Rule Plan would allow the City to improve the quality of service and 
improve the quality of life to residents and visitors, maintain public property at a 

proactive level, and address issues only seen in Morgantown. 
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Enactment of a Municipal Sales Tax. 

I. Specific laws which prevent the municipality from carrying out its duties 
in the most cost efficient, effective, and timely manner. 

Applicable West Virginia Code provisions are 8-13-5, 8-13C-4(a), and 8-13C-4(b). 

II. The problem created by the law. 
 

West Virginia law currently provides little flexibility with respect to taxation structure and 

funding sources available to municipalities.  Municipalities have the ability to assess minimal 

taxes and fees, which are typically at a fixed rate with no naturally occurring market increases 

for certain services, and which cover a very small portion of the delivery of essential services 

costs.  The City of Morgantown lays an annual levy to produce ad valorem taxes; however, 

these taxes are continually threatened by the acquisition of properties by not-for-profit 

organizations, State agencies, Federal agencies, and other local government agencies.  The 

primary source of revenue for the City of Morgantown is the Business & Occupation (B&O) Tax 

as permitted under West Virginia Code Section 8-13-5 et seq.  The rates, classifications, and 

exemptions governing the application of B&O taxes were adopted for use by the State of West 

Virginia, not its municipalities, decades ago and have not been regularly updated to reflect the 

current economic environment, funding challenges facing many of the State’s municipalities, 

and ever changing business environment related to decentralized sales and services, such as 

internet sales. 

 

The City of Morgantown provides essential Police and Fire protection, Public Works services, 

Code Enforcement services, Planning and Zoning Services, and many Administrative services to 

individuals, businesses (both for profit and not-for-profit) , and other government entities (State 

and Federal) residing within its corporate boundaries.  Many of those same services are 

provided to thousands of West Virginia University students who live in Morgantown for a 

minimum of nine months each year, employees of local businesses and government agencies 

that come to Morgantown to work each day and at the end of the day return to their homes 

outside the corporate limits, and numerous individuals who come to Morgantown for reasons 

other than those previously described.  The City also provides for the greater good of the 

Morgantown area by contributing significant financial amounts each year to local parks, 

recreation, arts, library, and transit services enjoyed by residents and non-residents alike.  As a 

result, the City is struggling with its aging infrastructure and equipment, and small workforce of 

municipal employees, to simply maintain these “basic” services, while the number of people 

served continues to grow, and their demands for new services from the City continues to grow.  

These services are funded primarily through B&O taxes at rates set by state law.  In some 

circumstances, businesses prefer to operate just outside the municipal boundaries in 

unincorporated territories, giving the business access to the citizens within the City of 
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Morgantown, and the benefits/resources of the City of Morgantown without having to pay 

Morgantown’s B&O taxes.   The City’s B&O tax rates for almost all categories are at state 

maximums, and any decrease in these rates without a substitute revenue source would be 

devastating to the City’s financial position in the near term, causing irreparable harm in the long 

term.  Due to the financial limitations resulting from the City’s inability to supplement B&O taxes 

by another means, and increased State mandated pension contribution liabilities, current City 

staffing in many of the City’s departments is at or below levels seen ten years ago, further 

reducing the ability of the City to provide needed daily services. 

 

Although the City receives nearly $11,000,000 in B&O taxes, the amount of services needed to 

respond to a daily population of nearly 70,000 (40,000 more than the census population of the 

City) costs far more than is raised through B&O taxes.  Again, taxes received are to the largest 

extent paid by businesses located within the City, and the growing need for additional services 

from the City is primarily the result of thousands of transient people coming to Morgantown to 

work each day, the numerous individuals visiting the City and West Virginia University each day 

for a variety of reasons, and the thousands of non-resident West Virginia University students 

who live in Morgantown for nine months each year.  The services are needed, but the residents 

and businesses that reside within the City should not have to take on the burden of paying for 

the added costs of City services resulting from transient visitors. A municipal sales tax would 

allow all individuals, including transient visitors, to help pay for the daily services provided by 

the City. 

 

West Virginia Code Sections 8-13C-4(a), Pension Relief Municipal Sales Tax, and 8-13C-4(b), 

Alternative Municipal Sales Tax, allow municipalities to impose a municipal sales and service tax 

and use tax (consumer sales and use tax) on sales subject to the State’s consumer sales and 

use tax; however, the authorization to impose this tax under either of these code sections is not 

without restrictions.  Section 8-13C-4(a) only allows the consumer sales and use tax if the 

municipality’s police and fire pensions are severely underfunded and any revenue generated 

must be paid to those pension funds.  Section 8-13C-4(b) may only be utilized if a municipality 

does not impose, or ceases to impose, a B&O tax.  A municipal consumer sales and use tax at 

the statutory maximum rate of one percent will not generate enough revenue on its own to 

replace the approximately $11,000,000 in revenue generated by the collection of B&O taxes 

within the City of Morgantown, and would not be economically feasible for the City to continue 

to provide essential services and promote economic development. 

 

III. The proposed solution.  
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The City of Morgantown is proposing the enactment of a municipal consumer sales and use tax 

of one percent within the City, while continuing to collect B&O taxes as allowable under Section 

8-1-5A(k)(6) of the State Code.  The proposed sales tax will allow the City to reduce B&O tax 

rates for the Retail, Manufacturing, Amusement, and Wholesale categories, which will reduce 

the tax burden on local businesses and promote economic growth, while providing the funds 

needed to pay for the essential services being provided to all people living in or visiting 

Morgantown. 

 

IV. The projected fiscal impact. 
 

                                              Lost Economic Impact 

The area surrounding the City of Morgantown is expanding and growing with multifamily 

residential and commercial developments.  It is increasingly more difficult to entice business 

owners and developers to purchase/build/develop within the municipality due to the perceived 

negative impact of the municipality’s B&O tax.  That hesitancy to be a part of the municipality is 

having a substantial economic impact upon the City.  Developers maintain their developments 

just outside the municipality, in unincorporated areas, to make their developments more 

marketable to businesses by advertising locations with lower taxes than in the City.  Moving to a 

consumer sales tax, while lowering the B&O tax within various business classifications, could 

encourage developers and businesses to be a part of the City so that they might receive the 

advantages of municipal services, at a reduced B&O tax “bottom line” cost to the business.  

Again, B&O tax rate maximums have not increased at the State level for many years.  The 

current B&O tax rate maximums do not allow the City to manage City services at a level needed 

to protect its 30,000 residents and the 40,000 WVU students and visitors who are in the City 

each day. 

                                       Projected Sales/Use Tax Impact 

It is estimated that an additional 1% sales tax on products, that already have a State sales tax, 

would create an additional $5.3 million in revenue for the City.  To reduce the tax burden on 

City businesses, reductions in the B&O taxes rates on Retail, Manufacturing, Amusement, and 

Wholesale categories are expected.  Reductions of at least 30% in current B&O tax rates are 

projected to create a $1,140,000 savings to businesses, and still allow the City to increase the 

level of municipal services expected by residents, businesses, and visitors.  Table I, below, 

depicts current B&O tax rates, maximum allowable B&O tax rates by West Virginia law, 

projected B&O tax rate reductions by the City, projected savings to businesses by B&O tax rate 

reductions, and projected net change in revenues to the City.   The numbers do not reflect any 

increases in City revenue resulting from new commercial developments appearing within the 

City as a result of a reduction in B&O tax rates. 
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Table 1 

B & O Category Current City 
Rate 

Maximum Allowable 
Rate 

Projected Reduced 
City Rate 

Projected Reduced 
B & O Revenue 

Amusements 0.50% 0.50% 0.35% $(1,436) 

Retailers, 
Restaurants, etc. 

0.50% 0.50% 0.35% $(960,518) 

Manufactured 

Products 

0.30% 0.30% 0.10% $(104,651) 

Wholesalers & 
Jobbers 

0.15% 0.15% 0.11% $(73,320) 

Total Projected Reduced Revenue $(1,139,925) 

Estimated Consumer Sales & Use Tax Revenue $5,330,000 

Net Changes in Revenues $4,190,075 

                                                                                                           

                                             Administration of Sales/Use Tax 

Any additional sales/use tax introduced would be administered, collected and enforced by the 

State Tax Commission pursuant to West Virginia Code Sections 8-13C-6, 8-13C-7, 11-15B-33, 

11-15B-34, and 11-15B-35.  The City of Morgantown will be responsible for coordinating the 

provision of needed information to the State Tax Commission for its administration of the 

additional sales/use tax.  It is understood that the state Tax Commission may include an 

administration fee to process the sales/use tax.   

 

  



City of Morgantown 
West Virginia 

Home Rule Application 

 

10 

Intergovernmental Agreements by Resolution Rather Than by Ordinance. 

Enactment of an ordinance authorizing the City of Morgantown to enter into 

agreements with another jurisdiction (intergovernmental agreements), subject to 

Morgantown City Council approving the execution of such agreements by 

Resolution.   

I. Specific laws which prevent the municipality from carrying out its duties in 
the most cost efficient, effective, and timely manner.  

 

Applicable West Virginia Code provisions are Sections 8-11-3(10) and 8-11-4. 

II. The problem created by the law.  
 

Section 8-11-3(10) of the West Virginia Code provides that before a municipality can enter into 

a contract or other agreement with another jurisdiction (intergovernmental agreement), the City 

Council of the municipality must first, by ordinance, authorize the agreement being executed by 

the municipality.  The City would point out that there is no such ordinance requirement placed 

upon it by State Code should it wish to enter into an agreement with a non-governmental 

entity. 

 

Section 8-11-4 of the West Virginia Code sets forth the procedures to be followed by a 

municipality in adopting an ordinance; therein, provides that a proposed ordinance shall  be 

read by title at not less than two meetings of the governing body.   

 

By Morgantown City Charter provision, its City Council meets regularly on the first and third 

Tuesdays of each month.  For the City to comply with Section 8-11-4’s two meeting 

requirement, it takes one month for an intergovernmental agreement, no matter how simple, to 

be approved by City Council. The City of Morgantown is presented with numerous 

intergovernmental agreements each year by the State of West Virginia and its various agencies, 

West Virginia University, the Monongalia County Commission, and surrounding municipalities.  

At times, there are pressing time constraints in getting the documents executed.  Time is of the 

essence in the negotiation and execution of most contracts, and it would be of great benefit to 

all parties involved if City Council could approve the execution of an intergovernmental 

agreement by resolution rather than by ordinance.  A resolution only requires one meeting of 

City Council. 

 

III. The proposed solution. 
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The City of Morgantown proposes that it be allowed to adopt an ordinance that specifically 

states that City Council is authorized to approve the execution of agreements with another 

jurisdiction (intergovernmental agreement) by resolution.  The result would be a much more 

efficient administrative process. 

 

It should be noted that Section 2.12 of the Morgantown City Charter currently lists specific 

subject matter requiring an ordinance, and that subsection (12) therein places such a 

requirement upon “providing for a contractual or other agreement with another jurisdiction”.  

The City of Morgantown recognizes that should its proposal be approved by the Home Rule 

Board, that approval would be contingent upon the City of Morgantown amending Section 2.12 

of it City Charter so as to eliminate the ordinance requirement for the subject of contractual or 

other agreements with another jurisdiction.  
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Regulation of upholstered Furniture, Mattresses, and other similar Items on 

the Exterior of Premises. 

Enactment of an ordinance restricting the placement of upholstered furniture, 

mattresses, and other similar items on any yard, unenclosed porch, deck, balcony, or 

other exterior area of any premises.                                              

I. Specific laws which prevent the municipality from carrying out its duties in 
the most cost efficient, effective, and timely manner. 

 

Applicable West Virginia Code provisions are Sections 8-12-13 and 29-3-5b. 

II. The problem created by the law. 
 

The City of Morgantown has a serious problem that it has attempted to eliminate through 

various means over the years and that is young people building random, spur of the 

moment, street fires throughout the City that burn out of control, fueled by individuals 

tossing flammable material upon them until municipal police and fire personnel arrive to gain 

control of the situation.  Morgantown Fire Department records indicate that since 1979, 

3,323 street or dumpster fires have been set within the City. Many of those fires were fueled 

by furniture that was carried off porches and from yards into the streets.  Since 2002, nine 

instances of riotous behavior have occurred either after sporting events or other 

circumstances.  A few examples include: (2003)  120 fires were set in a period of a few 

hours after WVU defeated Virginia Tech in football; (2005) 60 fires were set after WVU 

defeated Texas Tech in basketball; (2012) 36 fires were set on St. Patrick’s Day; and (2012) 

29 fires were set after the Texas football game.  Fire Department records indicate that for 

the ten year period of 2004 through 2013, the Fire Department was called to 811 street fires 

(an average of 81 street fires per year) and 1,435 dumpster fires (an average of 143 

dumpster fires per year) within the city.  Fire Department records indicate that on average, a 

crew of at least four fire fighters and an engine respond to each street fire, and that time on 

scene is twenty one minutes.  Those fires have caused thousands of dollars of damage to 

municipal streets and sidewalks, and placed the safety of the residents in this community in 

great danger.   Throughout this State and nationwide, the news media has written about the 

City of Morgantown’s “couch fires” and their use by young people to celebrate.  The reason 

the term “couch fires” is used by the media is that the street fires are usually fueled by 

couches and other household furniture, such as mattresses, that young people see laying in 

the yard or on the porch of a nearby residential property, and then take to place on the fire. 
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In addition to the foregoing statistics, Morgantown Fire Department records indicate that 

from 1997 to 2006, 35 fires were intentionally set on porches or other exterior areas of 

occupied structures within the City. 

 

For years, the City has been advised by its Fire Department that if the City were able to 

regulate the placement of interior upholstered furniture, mattresses, and similar household 

items, along with  other combustible materials, upon unenclosed porches and in yards, it 

would help eliminate the street fire problem, by eliminating a relied upon fuel source.  The 

Fire Department has also stated that the placement of household furniture on porches not 

only provides a dangerous fuel package that is ready to burn, but also, has the potential to 

obstruct or block the main exits for those structures.   

 

In researching the matter, it has come to the attention of the City that several notable 

college communities have recognized the hazard created by upholstered furniture on 

porches by passing local ordinances that regulate the practice.  A 2013 report by the 

Lawrence-Douglas County Fire Medical Department (Lawrence, Kansas) states that those 

college communities include: Boulder, Colorado, Lincoln, Nebraska, Ames, Iowa, Columbia, 

Missouri, Durham, North Carolina, Ann Arbor, Michigan, East Lansing, Michigan, and 

Bloomington, Indiana.  At the time it prepared the report, Lawrence, Kansas, was in the 

process of amending its building code (the 2012 International Property Maintenance Code) 

so as to prohibit upholstered furniture on unenclosed porches, decks, balconies, or other 

exterior areas of structures. 

 

The City of Morgantown’s regulation of buildings and their exterior areas is controlled by the 

State Building Code.  The State of West Virginia adopted its building code in 1988 by 

enacting Section 29-3-5b of the West Virginia Code; therein, in subsection (f) it provides 

“Whenever any other state law, county or municipal ordinance imposes a higher standard 

than is required by the State Building Code, the provisions of the state law, county or 

municipal ordinance or regulation governs if they are not inconsistent with the laws of West 

Virginia and are not contrary to recognized standards and good engineering practices.”   

Also, within, Section 29-3-5b the Legislature included language that authorizes the State Fire 

Commission to adopt the specific set of regulations that shall be known as the State Building 

Code.  At the same time, the Legislature amended Section 8-12-13(b) of the West Virginia 

Code to read that all existing municipal building codes would be void one year after the 

State’s adoption of a State Building Code, and that the governing body of every municipality 

shall have plenary power and authority by ordinance or a code of ordinances to adopt such 

State Building Code promulgated by the State Fire Commission.   
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The City of Morgantown, within Section 1713 01 of its Building and Housing Code, adopted 

the State Building Code.  Section 1713.01 reads as follows: 

(a) There is hereby adopted and incorporated by reference as if set out 

at length herein for the purpose of safeguarding life and property and 

to ensure the quality of construction of all structures erected or removed 

throughout the Municipality that certain code known as the State 

Building Code as promulgated by the Fire Marshal under West Virginia 

Code 29-3-5b. 

 

(b) The State Building Code and its application within the City shall be  

subject to Legislative rules adopted by the West Virginia State Fire 

Commission and authorized by the West Virginia Legislature. 

 

 For the present time, the State Fire Commission has adopted the International Code Council 

Code (ICC Code) as the State Building Code.  As a subunit of the ICC Code, the State Fire 

Commission has adopted the 2012 International Property Maintenance Code as part of its State 

Building Code. 

 

Section 301.1 of the International Property Maintenance Code states that the provisions within 

it shall govern the minimum conditions and the responsibilities of persons for maintenance of 

structures, equipment and exterior property.  While the International Property Maintenance 

Code does place restrictions on and regulate several aspects of exterior property maintenance, 

it does not regulate the placement of indoor furniture on the exterior of structures.   

 

Based upon the language within Sections 8-12-13 and 29-3-5b of the West Virginia Code, there 

is a very strong argument that a West Virginia municipality does not have the authority, on its 

own, to adopt an ordinance amending the wording within the portions of the International 

Property Maintenance Code, that apply to exterior property maintenance of structures within 

that municipality.  The City of Morgantown wishes to avoid costly and time consuming litigation 

regarding whether it’s desire to make such an amendment conflicts with the laws of the State of 

West Virginia; therefore, be illegal. 
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III. The proposed solution.  
 

Should the City of Morgantown be admitted to the Home Rule Pilot Program, it proposes that it 

be allowed to amend specific portions of the International Property Maintenance Code for State 

Building Code Regulation within the City of Morgantown only.  The amendments would be to 

applicable portions of the Code addressing exterior property maintenance, and would regulate 

the placement of upholstered furniture, mattresses, or other similar items and/or combustible 

materials on unenclosed porches or other exterior areas of a structure.  In doing so, 

Morgantown would be following the example set by other communities nationwide in an effort 

to eliminate a serious and very dangerous problem within this community. 
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Placing Public Nuisance Removal Liens without Court Order. 

Amendment of the Municipality’s Public Nuisance Ordinance so as to allow the City  

to place a lien against the involved realty without first obtaining a Circuit Court 

Order authorizing it to do so. 

                                                     Introduction 

At the present time, for reasons to be set forth herein, the City does not have the legal 

authority to place a lien against realty after having declared it to be a public nuisance, the 

owner having failed to comply with the City’s order to correct, and the City subsequently having 

eliminated the nuisance at its own expense.  The proposal presented within this plan is to allow 

the City to amend its current nuisance ordinance so as to allow the placement of the lien, 

without court order. 

I. Specific laws which prevent the municipality from carrying out its duties in 
the most cost efficient, effective, and timely manner. 

 

Applicable West Virginia State Code provisions are Sections 8-12-5(23) and 8-12-16. 

II. The problem created by the law. 
 

Section 8-12-5(23) of the West Virginia Code authorizes municipalities to provide for the 

elimination of hazards to public health and safety and to abate or cause to be abated anything 

which in the opinion of a majority of the governing body is a public nuisance.  Based upon that 

enabling legislation, the City of Morgantown has adopted a Public Nuisance Ordinance; 

however, the ordinance does not contain provisions authorizing the City to remove the nuisance 

and thereafter lien the affected realty for its costs incurred, should the owner of the realty 

ignore City Council’s order to eliminate the nuisance.  The reason that the ordinance does not 

contain lien language is that based upon a strict reading of 8-12-5(23), there is a strong 

argument that the statute does not contain language authorizing the City to place a lien. 

 

Section 8-12-16 of the West Virginia Code only allows municipalities to adopt ordinances 

regulating the repair, alteration, or the vacating and closing or removal or demolition of 

dwellings or buildings unfit for human habitation due to dilapidation, defects increasing the 

hazard of fire, accidents or other calamities, lack of ventilation, light or sanitary facilities or any 

other conditions in any dwelling or building which would cause it to be unsafe, unsanitary, 

dangerous or detrimental to the public safety or welfare.  As written, 8-12-16 arguably does not 

allow a municipality to address problems with property maintenance that detract from the 

neighborhood, but do not yet constitute a threat to public safety.  
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In light of the foregoing, a municipality does not have the right to file a lien for its removal of a 

public nuisance if the nuisance is not a threat to public safety.  Unfortunately, there can be 

times when a public nuisance exists which is not a threat to public safety.  In those instances, it 

may become necessary for the City to take action to remove the cause of the nuisance, at a 

financial cost to the City.  When that happens, the City has no choice but to file a civil suit 

against the property owner in an attempt to recover the money via court judgment.  This 

obviously takes time and provides no incentive for the property owner to reimburse the City for 

money spent prior to the civil suit being filed. 

III. The proposed solution.  
 

The City of Morgantown would amend its current public nuisance ordinance, which already 

provides for due process public hearings before City Council.  The amendment would address 

the authority of the City, should the property owner refuse to comply with City Council’s order 

to remove the nuisance, specifying that the nuisance does not have to be a threat to public 

safety before the City has the right to enter upon the realty and remove it.  The amendment 

would also provide that should it be necessary for the City to enter upon the realty to remove or 

eliminate any declared public nuisance, the City shall have the right to lien the realty without 

first obtaining a circuit court order. 
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Creating Municipal Court Technology/Maintenance Fee as Part of Court Costs. 

Enactment of an ordinance establishing a Municipal Court Fee dedicated to the 

specific purpose of funding and maintaining technological upgrades within the Court 

system.  

 

                                                     Introduction 

For many years the City of Morgantown has prosecuted most of the criminal misdemeanor 

citations issued and arrests made by the Morgantown Police Department within the Morgantown 

Municipal Court.  Due to the continued growth of the municipality’s population, which includes 

30,000 West Virginia University students, the caseload before the Court has increased 

significantly over the years.   During the calendar year 2013 the Court processed 7,544 citations 

and 709 arrests.  The Court has had a fulltime prosecutor since 1991.  During the six month 

time period of September, 2013 through February, 2014, the Court held 1197 hearings (an 

average of 200 per month) in which the prosecutor participated.  The City expects the Court’s 

annual caseload to show continued growth in future years.  

 

Accompanying its increased caseload has been the growing costs of the Court related to 

obtaining and maintaining technological upgrades that have become commonplace in today’s 

courtrooms. For example, Section 50-4-2a of the West Virginia Code addresses video 

arraignment of defendants.  It is the now common practice of “video arraignments” by the 

Court.  A defendant, who has been arrested by a Morgantown Police Officer and transported to 

the regional jail in Doddridge County, can be arraigned by the Morgantown Municipal Court 

Judge via internet video.  The defendant does not have to leave the regional jail for his/her 

arraignment.  However, there is a cost to the Municipal Court for providing this arraignment 

capability.  Video arraignment equipment cost the Court $12,000, and the “video arrangement 

link” costs the Court $4,560 annually.  Due to its increased caseload, the Court has also 

identified the need for a computer program and software upgrades that will allow it to access 

Morgantown Police Department arrest and citation files; thus, eliminating the need for Court 

personnel to input the same data in the Court’s files. The upgrade will save the Court countless 

hours of administrative costs.  The projected cost of this technological upgrade is $22,000 for 

the software and $5,000 annually for maintenance.  Other examples of ongoing court 

technology costs include: (1) $660 annually for internet access, (2) maintenance and/or 

replacement of video equipment used within the Court, and (3) routine computer maintenance 

and replacement within the Court’s administrative office.  The City expects these costs to 

continue, and increase, as more technological advancements are made available to the judicial 

system.  
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The City’s plan, if it is chosen to be within the Home Rule Pilot Program, is to establish a 

specific court technological upgrade/maintenance fee that would be assessed with other court 

costs against each convicted defendant.  The money obtained from that fee would only be used 

to defray municipal expenses incurred by the Court in acquiring and maintaining technological 

upgrades.     

 

I. Specific laws which prevent the municipality from carrying out its duties in 
the most cost efficient, effective, and timely manner. 

 

Applicable West Virginia State Code provisions include Sections 8-10-2, 8-11-1(2), 8-11-1b, and 

8-12-5(58). 

II. The problems created by the laws.  
 

The Morgantown Municipal Court exists pursuant to the authority granted in West Virginia Code 

Section 8-10-2.  That statute provides authority for the creation and maintenance of a municipal 

court by a municipality.  West Virginia Code Section 8-11-1(2) provides authority for a 

municipality to prescribe reasonable penalties for violations of its ordinances in the form of 

fines, forfeitures and confinement in the county or regional jail.  Pursuant to West Virginia Code 

Section 8-12-5(58), municipal penalties for the offenses and violations of municipal ordinances 

may not exceed any penalties provided for a like offense in State Court.  Nowhere within 8-10-

2, 8-11-1, or 8-12-5 does it state that a municipality has the legal authority to identify court 

needs and to create specific court costs, addressing those needs, that are to be paid by 

individual defendants appearing before its municipal court.  Simply put, municipalities do not 

have the statutory authority to assess any court costs not specifically set forth in the West 

Virginia Code. 

 

At the present time, costs that are collected by a municipal court are collected and distributed in 

accordance with West Virginia Statutes.  For example, West Virginia Code Section 14-2A-4(a) 

requires a municipal court to collect a cost of eight dollars for a conviction of a misdemeanor 

offense, other than a traffic offense that is not a moving violation, and to send that money to 

the State for the Crime Victim’s Compensation Fund.  Other costs that a municipal court collects 

and sends to the State, pursuant to State Code, include costs for the Police Training Fund, and 

costs for the Regional Jail and Correctional Facility Development Fund. 

 

In the introduction at the beginning of this section, the City of Morgantown explained how the 

caseload has grown significantly in recent years within its Municipal Court.  Unfortunately State 

Law does not provide this municipality with the ability to identify specific financial needs of the 
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court, resulting from defendants being cited and arrested, and to require those defendants to 

contribute to the payment of those costs as part of their assessed court costs.  It is important 

to understand that all fines paid into a municipal court are not kept by the court, but rather, are 

by law deposited into the general fund of the municipality.  Fine money is not retained by the 

Court to cover its operating costs. Only a portion of fine money is returned to the Court through 

fiscal year budgeting by City Council.  As a result, the financial needs of the Municipal Court 

must compete with the financial needs of other departments of the municipality in seeking 

annual budgetary funding.  If the City were able to create a specific court cost, from which the 

proceeds would be deposited into a municipal account earmarked for a specific Municipal Court 

expenditure, the Municipal Court would be assured that funding would always be available for 

certain named expenditures.  The Court would have to rely less on the yearly budgeting process 

that goes before City Council.  More importantly, there would be a fairer distribution regarding 

who pays for the operational costs of the Court.  Few people would argue against the 

proposition that a convicted defendant should help pay for the operational costs of the Court. 

 

The specific court cost that the City of Morgantown would address via home rule would be a 

Court Technology/Maintenance Fee.    

 

III. The proposed solution. 
 

The City of Morgantown would enact an ordinance authorizing a Court Technology/Maintenance 

Fee to be assessed against each person convicted within its Municipal Court.  The exact fee 

amount would be set forth in the ordinance.  At the present time the City is considering a fee of 

between $3.00 and $5.00.  During the calendar year 2013, the Morgantown Municipal Court 

held 5,556 hearing in which court costs were assessed.  Using that number as a benchmark for 

future years, a $3 or $5 fee would generate either $16,668 or $27,780, which would be used to 

not only fund current technological costs of the Court, but also, update Court technology as 

needed. 
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Section III: Affidavits 
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Hearing Mandate Verification 

 

 

Page intentionally left blank: 

Verification to be inserted upon completion of the Public Hearing.  
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City Council Agenda & Public Hearing 

 

 

Page intentionally left blank: 

To be inserted after Agendas are finalized for the Public Hearing(s).   
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Publication Mandate Verification 

Class II Legal Ad as submitted to the Dominion Post. 

Publisher’s verification of ad will be attached to application when submitted. 
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Ordinance Authorizing Submission of Plan 

 

 

Will be attached to application upon submission. 
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Individual Ordinances for Each Aspect of the Plan 

 

 

Page Intentionally Left Blank: 

Ordinances to be drafted for review if City is accepted into the Home Rule Pilot Program. 
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Fiscal Impact Worksheet Formula & Plan to Adopt Municipal Sales Tax 

It is estimated that an additional 1% sales tax on products, that already have a State sales tax, 

would create an additional $5.3 million in revenue for the City.  To reduce the tax burden on 

City businesses, reductions in the B&O taxes rates on Retail, Manufacturing, Amusement, and 

Wholesale categories are expected.  Reductions of at least 30% in current B&O tax rates are 

projected to create a $1,140,000 savings to businesses, and still allow the City to increase the 

level of municipal services expected by residents, businesses, and visitors.  Table I, below, 

depicts current B&O tax rates, maximum allowable B&O tax rates by West Virginia law, 

projected B&O tax rate reductions by the City, projected savings to businesses by B&O tax rate 

reductions, and projected net change in revenues to the City.   The numbers do not reflect any 

increases in City revenue resulting from new commercial developments appearing within the 

City as a result of a reduction in B&O tax rates.  

The average gross sales; over the last three years; for retail, service, and contract businesses in 

the City of Morgantown that are sales taxable totals $532,997,570, resulting in an estimated 

consumer sales & sales User Tax revenue of $5,330,000. 

Table 2 

B & O Category Current City 

Rate 

Maximum Allowable 

Rate 

Projected Reduced 

City Rate 

Projected Reduced 

B & O Revenue 

Amusements 0.50% 0.50% 0.35% $(1,436) 

Retailers, 

Restaurants, etc. 

0.50% 0.50% 0.35% $(960,518) 

Manufactured 

Products 

0.30% 0.30% 0.10% $(104,651) 

Wholesalers & 
Jobbers 

0.15% 0.15% 0.11% $(73,320) 

Total Projected Reduced Revenue $(1,139,925) 

Estimated Consumer Sales & Use Tax Revenue $5,330,000 

Net Changes in Revenues $4,190,075 
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Attorney’s Opinion 

 


